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GTE's OPPOSITION TO MCI's PETITION
GTE Service Corporation and its affiliated domestic telephone operating
companies ("GTE"), opposing MCl's Petition for Reconsideration dated May 24, 1995
(the "Petition") addressed to the Add-Back Order' in the captioned proceeding, urge the

Commission to deny the Petition.

DISCUSSION

GTE joins Pacific Bell in opposing the Petition, which asks the
Commission to take unlawful retroactive action.

GTE supports the Opposition of Pacific Bell filed June 9 and adds the following.
It is explicitly stated by the Add-Back Order (at para. 56) that the action here

being taken is prospective only: "Because the add-back requirement does not

" Price Cap Regulation of Local Exchange Carriers: Rate of Return Sharing and
Lower Formula Adjustment, CC Docket No. 93-179, Report and Order, FCC 95-133
(released April 14, 1995) (the "Add-Back Order"), appeal pending sub nom.
Ameritech Operating Companies v. FCC, No. 95-1239 (D.C. Cir., filed April 28,

1995).
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currently appear in our rules, we adopt the proposed revisions...."”" Not satisfied with
this, MCI (at 1) argues the Commission should go beyond prospective action. Despite
the Bowert’ rule, MCI would have the Commission do what the Add-Back Order itself
recognizes as unlawful: make a decision of retroactive effect amounting to retroactive
ratemaking.

Thus, the Add-Back Order (at para. 49), citing Bowen, "agree[s] with
commenters that "the explicit add-back rule adopted here may, as a legal matter, be
applied only on a prospective basis." In reaching this conclusion, the Add-Back Order
is correct.’

MCl's argument (at 3) that add-back is "not a new rule [but] merely a codification
of long-standing, and prior to the advent of price cap regulation, unopposed
Commission practice" conflicts with the agency's own reading of its decisional history.

In any case, even if it were "an unopposed practice," this would not make it a rule.’

See also the Add-Back Order (at para. 3) adopting the rule "prospectively for
companies subject to price cap regulation." Emphasis added. GTE is one of a
number of companies challenging on appeal the legality of the Add-Back Order on
grounds of retroactivity.

°  Bowen v. Georgetown Univ. Hosp., 488 U.S. 204 (1988) ("Bowen"). "Retroactivity
is not favored in the law. Thus, congressional enactments and administrative rules
will not be construed to have retroactive effect unless their language requires this
result." /d., 488 US at 208, citations omifted. "Even where some substantial
justification for retroactive rulemaking is present, courts should be reluctant to find
such authority absent an express statutory grant." /d., 488 US at 208-209.

Footnote omitteq.

°  See Southwestern Bell Tel. Co. v. FCC, 28 F.3d 165, 173 (D..C. Cir. 1994): "[T]he
Commission is free to consider [various bases for rejecting exogenous cost
treatment] as a basis for amending its current rule, not for concocting a new rule in
the guise of applying the old."

°  See United States Tel. Ass'n v. FCC, 28 F.3d 1232-36 (D.C. Cir. 1994).
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Accordingly: The Commission should deny the Petition, which urges the FCC to

take rate action that would clearly constitute unlawful retroactive ratemaking.
Respectfully submitted,

GTE Service Corporation and its affiliated
domestic telephone operating companies

Richard McKenna, HQE03J36
GTE Service Corporation

P.O. Box 152092

Irving, TX 75015-2092

(214) 718-6362

By b@@w

Gail L. Polivy

1850 M Street, N W
Suite 1200
Washington, DC 20036
(202) 463-5214

June 22, 1995 Their Attorneys
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